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95t CONGRESS SENATE _{ Rerporr
2d Session No. 95-960

CIVIL SERVICE REFORM ACT OF 1978

JuLy 10 (legislative day Maxy 17), 1978.—Ordered to be printed

Mr. Riprcory, from the Committes on Governmental A ffairs,
submitted the following

EEPORT

together with _
ADDITIONAL AND MINORITY VIEWS

[To accompany 8. 2640]

The Committee on Governmental Affairs, to which was referred the
bill (8. 2640) to reform the civil service laws, having considered the
same, reports favorably thereon with an amendment in the nature of a
substitute and recommends that the bill as amended do pass.

L BACKGROUND

The changes in law which are proposed in S. 2640 will constitute the
most comprehensive reform of the Federal work force since passage of
the Pendieton Act in 1883. Since that time total civilian employment
has inereased from approximately 181,000 to almost 2.9 million em-
plovees, of whom almest 98 percent work under s merit system, In
1977, the Federal eivilian payrell amounted to over $46 billion, more
than 11 percent of Federal outlays for that year. Drespite the enormous
growth in Federal employment and the accompanying increase in the
laws and regulations governing the civil service, no systematic con-
gressional review or revision of the system has been attempted in close
to 100 years. 5. 2640, a5 amended, is that long overdue, comprehensive
reform.

S.-2640 is based on many of the recommendations by the President’s
Personnel Management Project. That exhanstive study took 5 months
to complete and involved thousands of experts and members of the
public. Building on the comprehensive work of the President and his
staff, the (fovernmental Affairs Committee held 12 days of public
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hearings and heard from 86 witnesses, representing b organizations.
The committee held seven markup sessions hefore ordering the bill
reported. S. 2640 is the centerpiece of the President’s efforts to make
the (Government more efficient and accountable. The committee believes

that, as amended, 5. 2640 will promote a more efficient civil service
while preserving the merit principle in Federal employment.

IT. BRIEF SUMMARY OF THE BiLi.

The following is a brief listing of the prineipal changes that 8. 2640
makes in the civil service system.® The bitl:

Codifies merit system principles and subjeets employees who
commit prohibited personnel practices to disciplinary action;

Provides for an independent Merit Systems Protection Board
and Special Counsel to adjudicate employee appeals and protect
the merit system; .

Provides new protections for employees who disclose illegal
or improper Government conduct;

Empowers a new Office of Personel Management to supervise
personnel management in the executive branch and delegate cer-
tain personnel authority to the agencies; :

Fstablishes a new performance appraisal system and new stand-

ard for dismissal based on unacceptable performance :

Sereamlines the processes for dismissing and disciplining Fed-
eral employees;

Creates a Senior Executive Service which embodies a new
structure for selecting, developing, and managing top-level Fed-
eral executives;

Provides a merit pay system for GS-13 to 15 managers, S0
that increases in pay are linked te the quality of the emplovees’
performance;

Awuthorizes the Office of Personnel Management to conduct
research in public management and carry out, demonstration
projects that test new approaches to Federal personnel admin-
istration ; and

Creates a statutory base for the improvement of labor-man-
agement relations, including the establishment in law of the Fed-
eral Labor Relations Authority.

III. THE NEED FOR REFORM

Both the public and those in government have a rght to the most
effective possible civil service; that is, one in which employees are hired
and Temoved on the basis of merit and one which is accountable to
the public through its elected Teaders.

The civil service system is the product of an eariier reform, which,
in protest against the 19th century spoils syster, promised a work
foree in which employees were selected and advanced on the basis of

1 During ifs consideration of §. 2640, the voamittee hag also had under consideration
Lesrganization Plan No. 2 of 1978, which provides for the eraation of the Office of
Personnel Management, the Merit Systems Protection Board, the Office af Speeinl Counsgel,
and the Federal Tabor Relations Anthority. The plan, which was suhmitted to Congress o
May 28, 1878, i seheduled to become effective G0 days after sebmission, if not disapproved
by elther House of Congress guring the interim,
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competenice rather than politieal, or perscnal favoritism. Protection
of the merit principle in Federal employment has been accomplished
through the enactment of numerous Jaws, rules, and regulations. Al-
though the civil service system has largely succeeded in safeguarding
merit principles, there have been frequent attempts to gircumvent
them, some of which have been successful.

Aseaults on the merit system have taken place despite, and in some
instances because of, the complicated rules and procedures that have
developed over the last century. The welter of inflexible strictures
that have developed over the years threatens to asphyxiste the merit
principle itself.

The complex rules and procedures have, with their resultant delays
and paperwork, undermined confidence 1n the merit system. Many
managers and personnel officers complain that the existing procedures
intended to assure merit and protect employees from arbitrary man-
agement actions have too often become the refuge of the incompe-
tent employee. When incompetent and inefficient employees are al-
lowed to stay on the work volls, it is the dedicated and competent em-
ployee who must increase his workload so that the public may be bene-
htted. The morale of even the best motivated employee is bound to
suffer under such a system. Moreover, the system’s rigid procedures—
providing almost automatic pay increases for all employses—malkes
it as diffieult to reward the outstanding public servant 2s it is to
remove an incompetent employee.

The committee agrees with President Carter that “most civil service
employees perform with spirit and integrity.” TInfortunately, the ex-
isting civil service system is more of a hindrance than a help to dedi-
cated Federa] employees.

The civil service system is an outdated patchwork of statutes and
rules built up over almost a century. Tederal management practices
are antiquated in comparison with the eurrent state of the managerial
art. Research and experimentation concerning management practices
is virtually nonexistent.

The public is i1l served by the existing civil service system. As the
President’s Personnel Management Project putit:

Tt is the public which suffers from a systern which neither
permits managers to manage nor which provides assurance
against political abuse. Valuable resources are lost to the pub-

¢ service by a system increasingly too combersome £0 com-
pete for talent. The opportunity for more effective . . . SeTVICe
‘to the public is denied by a system S0 gortious that managers
regard it as almost impossible to remove those who ate not

performing. (Final Staff Report, Vol 1, p. vi.}

When programs fail or are damaged by mismanagement and incotn-
petence, both the taxpayer and the prograin beneficiary suffer.

Tor this reason, civil service reform has been described as a “para-
mount consumer issue.”

... millions of consumers look to federal civil servents to
protect them from cancerous additives in food, filth n meat
products, dofects in cars, radiation in television sets, Ham-
mability in clothes, poisons in alr and water, and monopoly
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prices in all goods and services, Consumers look to federal
civil servants to wisely spend the twenty or thirty percent
of their income which they pay to the federal government in
taxes. Consumers look to federal civil servants to see that
their mail is promptly delivered, their bank deposits insured,
their energy needs met. In short, effective, efficient, honest,
patriotic, committed and hard-working federal employees
are s basic consumer interest. (Testimony of Ralph Nader be-
fore Senate Governmental Affairs Committee, April 10, 1978.)

_ Government executives and managers are vital to the success of pub-
lic programs. The existing civil service' system, however, has failed
to adequately recruit and develop government mansgers. Too little
emphasis has been placed on training and experience when hiring or
promoting executives who will run programs worth billions of dol-
lars and have a tremendous impact on the lives of millions of people.

Throughout this country’s %’xist{)ry“a-n(i especially since 1883—
there has been a tension between protections established to insure that
employees are hired and fired solely on the basis of their ability, and
the need of managers and policymakers to have flexibility to perform
their jobs. Frequently, this tension is characterized as the “rights of
employees” versus the “need for management flexibility.” Although
it has recognized this tension, the Commitiee has viewed civil service
reform from the standpoint of the public, rather than the more Iimited
perspective of either the employee or manager. The “rights of em-
ployees” to be selected and removed only on the basis of their com-
petence are concomitant with the public’s need to have its business
conducted competently. Similarly, the need for Federal executives to
manage their personnel responsibilities effectively can only be justified
by the benefit derived by the public from such management flexibility.
An employee has no right to be incompetent; a manager has no right
to hire political bed fellows. )

The public has & right to an efficient and effective Government, which
is responsive to their needs &s perceived by elected officials. At the
same time, the public has a right to a Government which is impartially
administered. One of the central tasks of the civil service reform bill
is simple to express but difficult to achieve: Allow civil servants to be
able to be hired and fired more easily, but for the right reasons. This
balanced bill should help to accomplish that objective, It is an 1m-
portant step toward making the Government more efficient. and more
sccountable to the American people.

V. MAJOR PROVISIONS IN S. 2640

Separation of (ivil Service ¢lommission functions

When the Civil Service Commission was ereated in 1883, Congress
did not intend to create a central personnel agency, but rather to police
patronage. The President was anthorized to appoint, with the advice
and consent of the Senate, & Commission to he composed of three
members, not more than twe of whom were from the same party, re-
movable at the will of the President. The Commission’s job was o
screen, examine, and present & choice of applicants to fill jobs in the
agencies in the competitive service. General issues of personnel man-



~F
-
~3

ing the ecivil service abuses only a few years ago. Establishment of a
strong and independent Board and Special Counsel will discourage
subversions of merit principles. Dwight Ink, Executive Director of
the Pregident’s Personne] Management Study, called the independent
and strong Merit Board “the cornerstone” of civil service reform.

The bill provides for an independent Board and Special Coun-
sel. By statute, no more than two members of the Board will be of the
same political party. Its members’ terms will last 7 years, with re-
moval only for cause. The Special Counsel will serve a term cotermi-
nous with that of the President, Board Members will not he eligible
to serve more than one term. As a result of this structure, the Board
should be insulated from the kind of political pressures that have led
to violations of merit principles in the past. Both the Board and the
Special Counsel will exercise statutory respongibilities independent of
any Presidential directives. Absent such a mandate for independence
for the Merit Board, it is unlikely that the committee would have
granted the Office of Personnel Management the power it has or the
latitude to delegate personnel authority to the agencies,

In addition, 8. 2640 gives the Board and the Special Counsel new
powers to protect the merit system more effectively. Unlike the Civil
Service Commission, the Board will have subpena authority for ob-
taining evidence that is essential in condueting investigations and
adjudicating appeals by Federal workers. The Special Counsel will
have pewer to initiate diseiplinary action against those who know-
ingty and willfully violate the merit principles by engaging in pro-
hibited personnel practices. In addition to simple reprimand, these
sanctions include removal, suspension, demotion, exclusion from Fed-
eral employment for up to 5 years, and fines up to $1,000. &, 2640
requires the Board to direct agencies, in certain cases, te pay em-
ployees’ attorneys’ fees.

Creation of statutory Za_bow—ﬁmngemmt relations authority

A major aspect of Federal personnel management under 5. 2640
will be carried out by a new Federal Labor Relations Authority. At
present, this responsibility is shared by the Assistant Secretary of
Labor for Labor-Management Relations and the part-time Federal
Labor-Relations Council. The Assistant Secretary is charged with
decisionmaking regarding unfair labor practices, and the Counecil
serves ag an appellate body. 8. 2640 provides for consolidation of this
authority in a single administrative organization, which is impartial
by virtue of its independence from any direct responsibility to the in-
cumbent administration, and which has a statutory mandate to govern
Federal labor-management activities and procedures.

Consolidating responsibility in FLRA should eliminate what is per-
ceived by Federal employee unions and others as a conflict of interest
it the existing Council. Tts members consist of the Chairman of the
Civil Service Commission, the Director of the Office of Manage-
ment and Budget, and the Secretary of Labor—policymakers who
are responsible primarily as top managers in the incumbent admin-
istration. 8. 2640 will assure iImpartial adiudication of labor-manage-
ment cases by providing for a new Board whose members are selected
independentiy-—nominated by the President and confirmed by the
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Qenate—rather than by virtue of their service as Federal managers.

Creation of the FLRA. also will eliminate the existing {ragmentation
of authority between the ‘Assistant Secretary of Labor for Labor-
Management Relations and the Federal Labor Relations Council. The
FLRA will have comprehensive jurisdiction in Federal labor-manage-
ment relations. Merging the responsibility into 2 single agency will
eliminate the need for continuous coordination between two separate
agencies with differing and at least potentially conflicting mandates.
"This change should result in more effective policymaking and admin-
isiration in this area of vital importance to both Federal employees
and Federal managers, as well as the public at large.

S, 9640 also provides explicit statutory responsibilities for FLRA.
The part-time I ederal Labor Relations Council was established by
Tixecutive order. With approval of §. 2640, the intent of Congress re-
garding the functions and operations of Tederal labor-management

relations will be clearly established.

W histle blowers

5. 2640 gives the Merit Systems Protection Board and the Special
Counsel explicit authority to protect whistle blowers—Federal em-
ployees who disciose illegal or improper government activities. Uiten,
the whistle blower’s reward for dedication to the highest morsl prin-
ciples is harassment and abuse. Whistle blowers frequently encounter
severe damage to thelr careers and substantial economic loss.

Drotecting employees Who disclose government illegality, waste,
and corruption is a major step toward a more effective civil service,
Tn the vast Federal bureaucracy it is not diffieult to conceal wrongdo-
ing provided that no one summoens the courage to disclose the truth.
Whenever misdeeds take place in & Federal agency, there are employess
who know that it has occurred, and who are outraged by it. What is
needed is & means to assure them that they will not suffer if they help
ancover and correct administrative ahuses. What is needed is a means
to protect the Pentagon employee who discloses billions of dollars in
cost overruns, the GSA employee who discloses widespread fraud,
and the nuclear engineer who questions the safety of certaln nuclear
piants. These conseientious eivil servants deserve statutory protection
vather than bureaucratic harassment and intimidation,

S. 9640 will establish significant protections for whistle blowers. For
the first time, and by statute, the Federa] Government is given the
mandate—through the Special Counsel of the Merit Systems Pro-
tootion Board—to protect whistle Liowers from improper reprisals.
The Special Counsel may petition the Merit Board to suspend retalia-
tory actions against whis t1e blowers. Disciplinary action against viola-
tors of whistle blowers’ rights also may be initiated by the Special
Counsel. In addition, S. 2640 ostablishes & mechanism by which the
allegations made by whistle blowers can be reviewed by responsible
government officials. At the same time, S. 2640 will not protect em-
ployees who disclose information which is classified or prohibited
by statute from disclosure. Nor would the bill protect employees who
claim to be whistle blowers in order to avoid adverse action based on
inadequate performance.
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range, advancement would, at least in part, be based on the quality
of the work of the employees covered by this provision. Fall compar-
ability adjustments would not be given to all employees covered by the
provision. The money saved would be used to compensate employees
whose performance merited an additional pay increase.

Research and demonstration projects

In recognition of changing public needs. Title VI of S. 2640 aunthor-
izes the Office of Personnel Management to conduct research in public
management and carry out demonstration projects that test new ap-
proaches to Federal personnel administration. Certain sections of the
Federal personnel laws would be waived for purposes of smali-scale
experiments. Among the subjects of possible projects are appeals mech-
anisms, alternative forms of discipline, security and suitability investi-
gations, labor-management relations, pay systems, productivity, per-
formance evaluation, and employee development and training.

Expanded knowledge in organizational management is always use-
ful, and pilet projects provide one of the best sources of information.
Through experimentation, it is possible to avoid both excessive rigidifi-
cation in the personnel system and comprehensive change with exten-
sive unanticipated consequences. Researchers are able fo get the facts
about the likely results of proposed new procedures by applying them
on a small scale rather than throughout. the entire organization. If
successful, a proposed change can then be extended ; if not, it can be
eliminated more easily; if the results are mixed, the new system can
be adjusted.

Experimentation of this kind should permit responsiveness to chang-
ing public needs as reflected in the Federal personnel system. Tt may
mean less need for reform in future years. It permits flexibility and
the foresight to meet emerging issues.

This provision of 3. 2640 also will provide a statutory basis for the
Office of Personnel Management to conduct demonstration projects.
It embodies the intent of Congress that continuing review of personnel
technigques and systems is a vital aspect of eivil service reform.

Labor management relations

S. 2640 incorporates into law the existing Federal employee relations
program. Af the same time, S. 2640 recognizes the special requirements
of the Federal government and the paramount public interest in the
effective conduct of the public’s business. It insures to Federal agencies
the right to manage government operations efficiently and effectively.

The basic, well-tested provisions, policies and approaches of Execu-
tive Order 11491, as amended, have provided a sound and balanced
bagis for cooperative and constructive relationships between labor or-
ganizations and management officials. Supplemented by the Federal
Labor Relations Authority to administer the program, and expanded
arbitration procedures for resolving individual appeals, these measures
will promote effective labor-management relationships in Federal
operations.

The bill permits unions to bargain collectively on personnel policies
and practices, and other matters affecting working conditions within
the authority of agency managers. It specifies areas for decision which
are reserved to the President and heads of agencies, which are not sub-

12



ject to the collective bargaining process, It exeludes bargaining on
econpmic matters and on nonvoluntary payments to unions by em-
ployees. Strikes by Federal employees are prohibited; bargaining im-
passes are resolved through the Federal Mediation and Conciliation
Service and the Federal Service Impasses Panel; and employees are
protected in their rights to joln, or refrain from joining, labor organi-
zations.
Intergovernmental Personnel Aot Amendnents

Title VI also provides for the use of a single set of merit system
standards to be applied to state and local governments in those pro-
grams which receive Federa! funding. This change is designed to aid
state and tocal officials who now must meet several sometimes conflict-
ing requirements.

V. HISTORY OF LEGISLATION

5. 2640 had 1ts genesis early 1n 1977 when officials of the Civil Service
Cemmission, the Office of Management and Budget and other execu-
tive branch agencies met in preparation for the Preudont s Persounel
Management i’wwet The Project was officially begun in June 1977,
and took months to complete.

The Project invoived 110 stafl members, the great majority of
whom were career employees, assigned to 9 different task forces. These
110 people were from numerous agencies and commissions within the
execufive branch, as well as Congress and the private sector., Alan .
Campbell, Chairman of the Civil Service Commission, served as Chair-
man (}i the Project, and Wayne G. Granquist, Associate Director of
OMB. as Viece Chairman.

The project stall held 17 public hearngs throughout the United
States in which appreximately 7,000 individuals participated as part
of the consultation process. Alse, 800 organizations were confacted for
commments on eption papers. Aithougn the staff carrying out the
project were largely from the public service, people svere drawn from
outside Government into the study process on an exfensive scale. Fach
of the project task Torces studying separate aspects of the personnel
system developed detailed option papers which discussed the problems
and suggested a wide range of recommendations.

After completion of the three volume report, the Carter administra-
tration developed S. 2640, which embodies many of the recommenda-
tions contained in the President’s study. In March of 1978, the Pres:-
dent snbmitted . 2640 to Congress.

I March of 1978, the President submitted S. 2640 to Congress.

The Governmental Affairs Committee held 12 dfws of hearings
during which 86 individuals, representing 55 organizations, testified.
In addition, Senators Ribicoff and Percy wrote to almost 90 sxperts
in public adminigtration and personnel management regquesting their
views on this legislation and the proposed Civil Service Reorganiza-
tion Plan. The vast majority of the respondents expressed support for
the reforms. Most of the witnesses who testified also voiced support
for 5. 2640,

The following is & list of the witnesses who testified at the hearings,
in order of their appearance:

13
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Mr. George Auman—President, Federated Professional Association,

Mr. KEd MacCutchen—Member, Executive Committee.

Mr. Lionel Murphy—Member, Executive Committee and Legisla-
tive Research Director.

Following the completion of these hearings the Clommittee met on
May 22, June 7, June 8, June 12, June 13, June 14, and June 29 to
consider this legislation. On June 29 the Committee voted 11-2 to re-
port favorably S. 2640, as amended.

VI. SECTION-BY-SECTION ANALYSIS

SECTION 1. SHORT TITLE

This section provides that the Act is to be known as the “Civil
Service Reform Act of 1978.7

SECTION 2. TABLE OF CONTENTS

This section sets forth the table of contents for the eight titles of
the statute. They are: Title T—Merit System Principles; Title IT-—
Civil Service Functions, Performance Appraisal, Adverse Actions;
Title ITT—Staffing; Title IV—Senior Executive Service; Title V—
Merit Pay; Title VI—Research, Demonstration, and Other Pro-
grams; ‘Fitle VIT—Labor-Management. Relations; and Title VIIT—
Miscellaneous. :

SECTEON 3. FINDINGS AND STATEMENT OF PURFPGSE

This section establishes as policy of the United States that the
merit system principles governing the Federal civil service be ex-
pressly stated, and that the personnel practices which are prohibited
in the Federal service be statutorily defined. It provides that the au-
thority and powers of the independent Merit Systems Protection’
Board and Special Counsel to enable the Board to handle hearings
and appeals involving Federal employees, to enable the Special Coun-
sel to investigate prohibited personnel practices and protect Federal
employees from reprisals arising out of the disclosure of information,
exercigse of an appeal right, or conduet involving political activity. It
provides that certain personnel functions, including the function of
filling positions in the competitive service, may be delegated from the
Oflice of Personnel Management to agencies, with oversight of the
delegation retained by the Office of Personnel Management. It ealls for
the establishment of a Senior Executive Service to provide additional
flexibility for executive agencies in recruitment and management ef-
forts, and provides that pay increases should be based on quality of
performance rather than length of service. It provides that a research
and demonstration program should be authorized to enable Federal
agencies to utilize new and different personnel management concepts
and to provide for greater productivity in the Federal eivil service.
Finally, it codifies in statute the rights previously granted by Execu-
tive Order 11491 to Federal employees to organize, bargain coliectively,
and participate through labor organizations in deeisions which affect
their working conditions.

17
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SUBCHAPTER I-—SUBPENSION FOR 30 DAYS OR LESS

Section 7501. Definitions

Section T501 defines the employee coverage of this subchapter and
the term “suspension.” This subchapter applies to competitive service
employees who are serving under career, career-conditional, and other
non-temporary appointments, and who have completed a probationary
or trial period. This definition of employee would include all com-
petitive service employees who are currently covered by these pro-
cedural protections. It does not apply to members of the Senior Execu-
tive Service, employees not in the competitive service who are excluded
from coverage by OPM regulation, or an employee in an agency or
unit of an agency engaged in foreign intelligence or counter-intelli-
mence excluded from the application of the merit systems principles
by section 2801,

For the first time, the term suspension is defined in statutory lan-
guage as a disciplinary action temporarily denying an employee his

_duties or pay. The bill follows the definition of the term previously
adopted by the Civil Service Commission in its policy issuances.

Section 7508, Actions Covered

Section 7502 specifies that this subchapter covers suspensions of
30 days or less.

The provisions of this subchapter de not apply to the suspension of
an employee under present section 7532 of this title, which outlines
the procedures to be followed when such an action is taken in the
interest of national security; nor do they apply to disciplinary actions
taken by the Board under section 1207 upon a complaint filed with
it. by the Special Counsel pursuant to section 1206.

Section 75038, Cause and Procedure

Sulsection (2} provides that an action to suspend an employee must
be taken in accordance with regulations preseribed by the Office of
Personnel Management. As in current law the agency may take such
action only “for such cause as will promote the efficiency of the

service.”

" Subsection (b) defines the rights of an employee against whom a
suspension of 30 days or less is proposed. These include the rights
currently provided by statute. In addition, the right to furnish mate-
rial in support of the answer is expanded to include, in.addition to
affidayits, other documentary evidence which the employee mav wish
to submit. The employee is nlso accorded the right to reply orally and
to be accompanied by an attorney or other representetive, It isexpe: red
that, by regulation, OPM will provide employees the right to review
material on which the ageney has relied in proposing an action.
An employee who is suspended for 30 days or less is entitled to have
the action reviewed by the employing agency, but has no right of
appeal to the Merit Systems Protection Board. In the alternative, this
type of action may be the subject of grievance procedures established
by labor-management agreements under title VII of this hill,

47
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Paragraph (2) specifically exempts certain agencies or positions
in agenciss from inclusion under this title, mdudmw {2} the Federal
Bureau of Investigation, {b) the Central lnte’ihgeme Agency, (¢) the
" Defense Intelligence Agency, (d) the National Security Agency, (e)
the Dirug Enforcement Auth()r’tv, and (f) other Executive agencies
or units thereof whose prineipal function is the conduct of mte}hgeme
or counterintelligence activities, ss determined by the President.

Paragraph (3) defines an “employee” as an individual employed in
or under an agency.

Paragraph (4) defines an “eligible” as an individual who has quali-
fied for an appointment to the competitive service, and whose name
has been entered on an appropriate register or list of eligibles.

Paragraph (5) defines “demonstration project” as one aimed at de-
termining whether a specified change in policies or procedures will
result in mmproved Federal personnel management, and is conducted
or supervised by the Office of Personnel Managem(,m

Paragraph (6} defines “research program” ag a planned study of
public management policies and systems, the manner in which they
are operating, their effects, comparisions among policies and systems,
and posmblhme% for change.

SBection 708, Rescarch ond development functions

Section 4702 authorizes the Office of Personnel Management o es-
tablish, maintain, and evaluate research and development projects to
find improved methads and technologies m Federal Personnel Man-
agement. OPM is alse directed to establish and maintain & system for
collection and public dissemination of such research and development,
and {o encourage exchange of information among interested parties.
OPM isauthorized to carry out these activities directly or through con-
tract or agreement.

Section 4703, Demonstraiion projects

Section 4705 establishes the scope and limitation of OPM’s author-
ity to conduct experimental demonstration projects aimed at improv-
ing Federal personnel management, Becaunse this Section permits
OPM to waive certain provisiens of law in conducting these proiects,
the Committee was particularly concerned that adequate S&feguard%
be developed fo agsure that this power not be abused. Any demonstra-
tton project that oversteps these limitations, or does not satisfy the
essential definitional intent of such projects is prohibited.

Part (a) of this Section authorizes OFM to conduct and evaluate,
either directly or through agreement or contract with one or more
Federal agencies or other pubh(, or private organizations, demonstra-
tion projects involving up to 5,000 individuals (net including control
groups) and having an active duration of up to 3 years. No more than
10 active demonstration pm]eotq may be underway at any one time.
The intent of this requirement is to limit to 50,000 the total number
of Federal employees that may be involved directly, at any cne time,
m active demonsfration projects. For purposes of this limitation, an

“active” project Is intended to mean one where the experimental con-
dition remains in effect. A project where the experiment is no longer
in effect, but where evaluation study is still underway, would not be
considered an “active” project for purposes of this limitation,

83
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In order to provide OPM with the ability to experiment with new
and nnovative means of improving Federal personnel management,
the Committee agreed to a limited allowance for OPM to either {a)
act beyond specific authorities granted to it under Title 5, United
States Code, or (b) waive incousistent provisions of Title 5, United
States Code, in creating experimental conditions for purpose&, of
demonstration projects.

While the Committee recognized the need to allow OPM adequate
flexibility to develop new approaches to Federal personnel manage-
ment policies and procedures, it was concerned about the dangers in-
herent whenever any Federal agency is given authority to walve pro-
visions of law. For this reason, a nitmber of provisions were inserted
to assure that demonstration pm}ect authorities are not used to abridge
employee rights, contravene the express will of Congress, or under-
mine the essential purpose of this Aect, that is, to create a fairer,
more effective, more merit-oriented Federal civil service, For instance,
the Committee decided to insert language forbidding any demon-
stration project to vielate merit system principles or prohibited per-
sonnel practices established under Title IT of this Act. Any demon-
stration project which does so would be subject to the full range of
disciplinary powers accorded the Merit Systems Protection Board
and its Special Counsel. Further, no demonstration project may affect
leave, insurance, or annulty provisions established under this Title.

To provide assurance that demonstration projects are proper, rigor-
ous procedural safeguards must be satisfied before any such ploiect
may go into effect. & detailed plan must be developed, published in
the Federal Register, and submatted to public hearings as a precondi-
tion to implementation. The plan must identify the purposes of the
proposed demonstration pro;ect the number, types, and categories of
employees and eligibles to be affected, the methodology, the duration,
the anticipated costs, the training to be provided, and the methodology
and criteria for evaluation of the project. Further, employees who
might be affected by the project must be notified and consulted with
at Jeast 6 months prior to first implementing the project. Congress also
must be provided a detailed report on the proposed project at least 3
months in advance of implementation.

No project may be implemented unless the agency involved has
approved the proposal.

'T'o insure that employees have an active input into the planning and
implementation of demonstration projects and are fully appraised of
any change which might affect their status or well-being, parts (e)
and (f) of this section establish rules for prior censultation with
employees before a project may be initiated. Where employees are
within an agency unit where an employee organization holds exclu-
sive Iocownztmn r:{frizts no demonstration pro]ect may be entered into
(ay if the project “would violate a negotiated agreement between the
empioyee oz{zammhon and such amency unless a written agreement
provides for such projects, or (b} if the project is not covered by such
a written agreement, 1 nless there has been comn”[mtmn or necrotiatlon,
as appropriate, with the employee organization. Tt is the intent of
this provision that the authority to enter into demonstration projects
and to walve certain provisions of law not be construed as license to
viclate any agreement entered intoe by an agency and its employees, or
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to bypass the exclusive recognition rights accorded an employee
organization. ) o

Where employees ave within a unit where an employee organization
has not been accorded exclusive recoguition rights, the requirement for
prior consultation with employees must still be adhered to, and part
(#) forbids the implementation of any project where congultation has
not taken place.

Finally, an evaluation is required of all demonstration projects en-
tered into under this section, including an evaluation of results and
their impact on improving public management. All agencies are man-
dated to cooperate with the Director of OPM in the performance of
his demonstration project authority, including the providing of infor- .
mation and reports.

Seection 704, Alloction of Funds
Section 4704 allows OPM to allocate funds appropriated to it for
the purpose of conducting demonstration or research projects to other
agencies, where sach other agencies are to be actually conducting or
assisting in the conducting of such projects. However, to ingure con-
tinued Congressional control over such funds, aliocated funds may re-
main available only for so long as specified in appropriation Acts. And
no contracts may be entered into under this Section unless specifically
provide for in advance by relevant appropriations Acts.
Section 4705, Reports .
Section 4705 regquires that OPM, as part of its annual report to
Congress, include a summary of all research and demonsgtration proj-
“ects conducted during the year, the effect of the projects on improving
management efficiency, and recommendations of policies and proce-
dures which will improve the attainment of general research objectives.

Section 4706, Regulations
Section 4706 authorizes the OPM to preseribe regulations to admin-
igter the provisions of this Chapter.

SECTION 602, INTERGOVERNMENTAL PERSONNEL ACT AMENDMENTE

This Section smends the Intergovermmental Persommel Act as
Lollows:

Subsection 602(2) amends section 208 of the Intergovernmentai
Personnel Act (IPA) to (1) authorize Federal agencies to require
State and lacal governments, as a condition of participation in Federal
assistance programs, to have merit personnel systems for the positions
engaged in the administration of such programs; and (2) abolish all
statutory personnel requirements established as a condition of the
receipt of Federal grants-in-aid by State and local governments, except
those listed in Section 208 of the IPA, those that prohibit discrimina-
tion in employment or require equal employment opportunity or
affirmative action, the Davis-Bacon Act, and the Hatch Political
Activities Act.

Subsection 602(b) amends section 401 of the TPA to extend the au-
thority to participate in the mobility program to certain other
organizations.

Subsection 602 (c) amends section 403 of the IPA to make commis-
sioned Public Health Service Officers eligible to participate m the
IPA mobility program.
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Subsection 802(4) amends section 502 of the TPA to define the
Trust Territory of the Pacific Tslands as a jurisdiction which is eligible
to participate in all TP A programs.

Subsection 602(e) amends section 506 of the IPA to include the
Commonwealth of Puerto Rico, Guam, American Sgmon, and the
Virgin Islands in the formula allocation of IPA grants and exciude

these jurisdictions froms the local government allocation.

SRECTION 603, AMENDMENTS TO THE MOBILITY PROGRAM

This Section amends Title 5 of the TTnited States Code to expand the
Intergovernmental Mobility Program as follows:

Subsections 603 (a) throagh (d) amend cections 3371 through 3875
of title 5, United States Code, to extend eligibility to particlpate i
the mobility program to +he Trust Territory of the Pacific Islands; te
g military department; a court of the United States; the Administra-
tive Office of the United States Clourts; the Liabrary of Congress; the
Botanic Garden; the Government Printing Office; the Congressional
Budget Office; the Tinited States Postal Service; the Postal Rate Com-~
mission ; the Architect of the Capitol ; the Office of Technology Assess-
ment.; and other organizations such as & national, regional, statowide,
or metropolitan organization Te resenting member State or locai
governments; a1 asgociation of State or local public officials; or &
nonprofit organization, one of whose principal functions is to offer
pro’fessionai advisory, research, development of related services te
governments oT niversities concerned with public management. Fed-
eral employees in non-carest appointments in the Senior Executive
Qervice and employees the excepted service who are serving in con-
fidemtial or pollcy determining positions are axcluded from participa-
Hon in the mobility program.

Gubsection 605(e) amends section 3874 of title B, TTnited States

Clode, to provide {echnical amendments to assure fairness and equity
for persons participating in mobility assignments. 1# enacted, Federal
yvetivement and other benefits, in the rare cases where such programs
apply to certain State and D.C. government employees, would not be
1ost by such employees while they are on mobility assigniments. Federal
agencies would be authorized to reimburse Sfate and local govern-
ments and institutions of higher learning, and other organizations for
various fringe benefits (.8 health and life insurance, retivement,
etc.) of employees ol detail from such or; anizations.

Subsection 6803(f) amends section 3375 of title B, United States
Clode, to authorize an executive agency to reimburse mobility assignees
for certain miscellaneous relocation expenses related to & geographic
move for purposes of 2 mobility assignment on the same basis such
payments are wuthorized on a permanent change of station (e.g., auto-
mobile registrations, drivers licenses, etc.) .

TrrLE VIT—Tapor-MANAGEMENT RBELATIONE

Title VIT establishes a Federal Labor Management Relations Au-

thority and creates a statutory base for the improvements of izbor-
management relations in the Federal service. The Authority will carry
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out the duties and responsibilities now being handled by the part-fime
Federal Labor Iielations Council and Assistant Secretary of Labor
for Labor-Management Relations, Title VII permits labor unions to
bargain coliectively over personnel policies, practices, and matters af-
fecting working conditions within the authority of agency managers.
Tt specifies areas for decision which are reserved to management and
may not be subjected to the collective bargaining process.

Title VII also provides statutory base for the establishment of griev-
ance and arbitration procedures for Federal employees organized in
collective bargaining units. Through the statutory establishment of
a Federal Service Impasses Panel, it provides for the resolution of
impasses between agencies and iabor unions. Further, it sets out a
grounp of unfair labor practices for both the agencies and the unions.

BECTION 701(A)

"This section provides that subpart F of part 111 of title 5, United
States Code, is amended to add the following chapter.

CHAPTER 72—-FEDERAL SERVICE LABOR-MANAGEMENT
RELATIONS

Section 7201, Findings and purpose

Subsection (a) states findings of Congress that the public interest
demands the highest standards of employee performance and the con-
tinued development of modern and progressive work practices to facil-
itate the efficient accomplishment of the operations of the Government.

Subsection (b) states findings of Congress that the protection of the
right of employees to organize, bargain collectively, and participate
through labor organizations of their own choosing in decisions which
affect them can be accomplished with full regard for the public interest
and contributes to the effective conduct of public business.

Subsection {c) states that the purpose of this subchapter is to pre-
scribe rights and obligations of emplovees of the Federal Government,
and to establish procedures to meet the special requirements and needs
of the Federal Government.

Section 7802, Definitions; application

Subsection (a) (1) defines “agency.”

Subsection (a){2) defines “employee.” The definition includes a
person who was separated from service as a consequence of, or in con-
nection with, an untair labor practice under section 7174 of this sub-
chapter. This language is an adaptation of language in section 2(8)
of the National Labor Relations Act. By its operation under NLRA,
and intended by its inclusion in this subchapter, persons determined
to have been separated in violation of the unfair labor practice pro-
vigions of this subchapter could vote in repregeniation elections and
have access to those provisions, e.g., “It shail be an unfair labor prac-
tice . . . to interfere with . .. an employee in the exercise of rights as-
sured by this subchanter.” The term “uniformed services” used in sub-
section {a){2) (D) (ii) 1s intended fo have the same meaning as that
given the term by section 2101(3) of this title which reads as follows:
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See. 2101, Jiwil Service; armed forces; uniformed services
For the purpose of this title—
ki # # £ * £ W

(8) “uniformed services” means the armed forces, the commissioned
corps of the Public Health Service, and the cormissioned corps of
the Envivenmental Science Services Administration.

Subsection (a)(8) defines “labor organization.” Subsection (a) (4)
defines “agency management.” Subsection (a} (5) defines “Authority.”
Subsection (a)(6) defines the “General Counsel.” Subsection {(a}(7)
defines the “Panel.” Subsection (a)(8) defines the “Assistant Secre-
tary.”

Subsections (2)(9), (10) and (12) define “Confidential employee,”
“Banagement official” and “Professional employee,” vespectively. Ex-
ecutive Qrder 11491 referred to but did not define these terms. The
Asgistant Secretary defined them in case decisions, Such definitions are
now codified in sections 7162 (a) (9}, (10) and (12).

Subsection {a) {11} defines “supervisor.” Subsection (a){1Z2) de-
fines “professional employee,” Subsection (a)(13) defines “ngree-
ment.”

Subsection (a){i4) defines “collective bargaining,” “bargaining”
or “negotiating™ as synonymous terms with references to the mutual
obligation of agency representatives and the exclusive representative
set. forth in section 7215 Subsection () (15) defines “exclusive repre-
sentative.” Suhseciton {a) (16) defines “person.”

Subsection (a) (37) defines “grievance.” This term ig intended to
apply broadly than just to compiaints concerning matters covered by
a negotiated grievance procedure. For example, “grievance”™ as used
in section 7212(c) refers to a procedure which has not been negotiated
by the parties, such as an agency grievance procedure, but does not
apply to complaints concerning matters not subject to a grievance
procedure such as classifieation and Fair Labor Standards Aet matters,

Subsection (b} provides that thiz snbehapter applies to all em-
ployees and agencies in the executive branch except for specific exelu-
sions set Torth below. This subsection tracks the language of Executive
Order 11491, section 3(a}.

Subsection {c} specifies the agencies, subdivisions thereof and per-
sonnel to which this subchapter does not apply. It reflects current
exclusions under Executive Order 11491, For the purpose of clarity,
the National Security Agency, the 7.8, Postal Service and the person-
nel of the Authority, General Counsel and Panel are specifically listed
as excluded. S. 2640 as introduced included among the exceptions the
TUnited States Postal Commission. The Committee decided that there
wag no reason to exclude the Commission because there are no national
security issues involved and by statute it is a government agency.

Subsection (d) provides that an ageney head may, as deemed in the
national interest, suspend this subchapter with respect to an ageney or
subdivision located outside the U.S, It tracks the provision of Ixec-
wtive Order 11491, section 3(¢).

ubsection {e) provides that employees engaged in administering
a labor-management relations law (except for personnel of the Au-
thority, General Counsel and Panel, who are excluded by subsection
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(e} of this section) may not be represented by Iabor organizations
which also represent other employees covered by that law. A similar
provision is contained in Executive Order 11491, section (33 {d}, the
purpose of which is to aveid conflicts of interest for the employees
administering the labor-management relations law.

Section 7203. Federol Labor Relations Authority; Office of the Gon-
eral Counsel ' :

Subsection (a) establishes the Federa! Labor Relations Authority as
an independent establishment in the Executive Branch of the Govern.
ment. This provision conforms with Reorganization Plan No. 2 of
1978.

Subsection (b) provides that the Authority is composed of a Chair-
person and two other full-fime members, nof more than two of whom
may be adherents of the same political party, and none of whom, in
general, may he employed elsewhere in the (tovernment. The compo-
sition of the Authority ss an independent, third-party establishment
will eliminate the appearance of bias which has inhered in the compo-
sition of the Federal Labor Relations Council (econsisting of three
high-level Government managers) under Executive Order 11491, The
full-time nature of membership on the Authority is further responsive
to criticism of the Council, the members of which serve on the Council
cn only g part-time basis,

Subsection (¢) provides for the appointment and reappointment
of the members, and the designation of the Chairman of the Author-
ity. It further provides for removal of any member of the Authority
by the President.

Subsection (d} provides for five-year terms of office of each member
of the Authority, for the dates of expiration of such terms, and for the
filling of vacancies.

Subsection (e} provides that g vacancy in the Authority shall
not impair the right of the remaining members to exercise the At
thority’s powers,

Subsection (f} provides that the Anthority shall make an annual
report to the President for transmittal to Congress,

Subsection (g) creates the Office of the General Counsel in the
Authority. Tt a%so provides for the General CounseP’s appointment,
term of office, reappointment, removal, and full-time service. It is
the intent of the Committee that the Office of the (General Counsel
will be an independent organizational entity within the Anthority,
and thereby maintain a separation between the prosecutorial and
adjudicatory functions of the Authority.

Section 7204, Powers and duties of the Awthority, the General ¢ ounsel

Subsection (&) provides for the Authority’s powers and duties to

-adnunister and interpret this subchapter, decide major policy issues,
prescribe regulations needed to admimster it tunctions, and dis-
semunate intormation relating to its operations, Similar powers and
autles ave assigned to the Federal Labor RKeiations Council under
Executive Urder 11491, Under this brovision, the Authority will not
advise or 1ssue policy guidance to agencies, which role will rest with
the Utlice of Personnel Management. Lakewise, the Authority 18 not
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authorized to advise the President other than the normal role of
agencies to suggest necessary and desived changes in legislation. Also,
the Authority, like the Council, will not issue advisory opinions.

Subsection” (b) provides that the Authority shall decide appro-
priate unit questions. supervise elections, decide questions concerning
eligibility for national consultation rights, and decide unfair labor
practice complaints. Similar powers and duties are assigned to the
Assistant Secretary of Labor for Labor-Management Relations un-
der Executive Order 11491, Integration of the powers and duties
of the Assistant Secretary, except for decisions relating to alleged
violations of the standards of conduct for laber organizations. in the
Authority will improve coordination and eliminate the fragmented
nature of the decision-making under the Exeeutive Order between
the Assistant Secretary and the Federal Labor Relations Council.
The initial jurisdiction to decide alleged violations of the standards
of conduet for labor organizations will be retained by the Assistant
Secretary, who administers similar standards in the private sector.

The Comimittee revised subsection 7204(b){2) to provide ex-
plicitly that a labor organization which receives a majority of the
valid ballots cast in & representation election would he accorded
exclusive recognition.

Subsection (¢} provides for the Authority’s powers to decide ap-
peals on negotiability issues, exceptions to arbitration awards, a)-
peals from decisions of the Assistant Secretary, and other matters it
deems appropriate to assure the effectuation of the purposes of this
subchapter. Similar decisional powers are assigned to the Federal
Labor Relations Council under Executive Order 11491 The power
of the Authority, like that of the Council, to consider other matters
it deems appropriate to assure the effectuation of the purposes of
this subchapter is intended to be used sparingly and fo permit the
Autherity to deal with labor-management issues and problems with-
in the overall scope of its authority, but not set forth expressly in
this section of the subchapter. The phrase “may consider” as used
in subsection (c) is intended to grant the Authority discretion with
respect to the manner and extent, not the scope, of its decisional
authority. Thus, it is not intended that the Authority be permitted
to eliminate all consideration of matters expressly listed in this sub-
section, but that it be empowered, consistent with this subchapter,
to establish by regulation procedural requirements, e.g., timeliness,
service, etc., and procedural limitations on the conditions upon which
merits decisions will issue. For example, currently the Couneil will
grant a petition for review of an arbitration award only where it
appears, based upon the facts and circumstances described in the
petition, that the exceptions to the award present grounds that the
award violates applicable law, appropriate regulations or the Ovder,
or other grounds similar to those upon which challenges to arbitra-
tion awards are sustained by courts in private sector labor-manage-
ment relations, Initial review of exceptions to an arbitration award
is lmited fo a determination as to whether this condition has been
met; if such condition has been met, a decision on the merits wiil
later be issued. It is intended that the Authority, subject to its own
regulations, will operate in a similar manner—reviewing all appeals,
but limiting the extent of review where warranted.
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The provision further expressly sanctions appeals to the Authority
from final decisions and orders of the Federal Service Impasses Panel.
The broad authority of the Council under Executive Order 114081 to
interpret the Order, decide major policy issues and take whatever
action is required to effectuate the purposes of the Order implies a
right to oversee final decisions and orders of the Panel. This subchap-
ter specifically sets forth the limited power of review by the central
authority to assure uniform application of the legal requirements in
the program, but it is not anticipated that it would often be necessary
{0 exercise it except in the uniikely event that the legal requirements of
the program are misapplied. The Authority would net otherwise re-
view the substance or merits of any final decisions and orders of the
Panel.

Subsection (d) provides that the Authority shall adopt an official
seal which shall be judicially noticed. .

Subsection (e) provides for the location of the Authority’s office 1n
or about the District of Columbis, for the exercise of the Authority’s
powers at any time or place, and for the power of its members or
agents to make inguiries necessary to carry oub its duties.

Subsection (T} provides that the Authority may appoint officers and
employees, and delegate to such officers and employees authority to
perform such duties and make such expendiiures as may be necessary.

Subsection {g) provides for the allowance and payment of the
Autheority’s expenses.

Subsection {(h} provides for the Authority’s power and duty fo pre-
vent violations of this subchapter; and for the Authority’s powers to
hold hearings, subpena witnesses, administer oaths, take testimony or
depositions of persons under oath, issue subpenas requiring the pro-
duetion and examination of evidence, and take such other action as
may be necessary. It also provides, under certain conditions, that the
Authority may request an advisory opinion from the Director of the
Office of Personnel Management ; that the Dirvector shall have standing
to intervene as a party in Authority proceedings; and that the Director
may reguest that the Authority reopen and reconsider its decision.

Subsection (1) provides thai the Authority may require an agency
or labor organization to cease and desist from violations of this sub-
chapter and require it to take such remedial action as 1t considers
appropriate to effectuate the policies of the subchapter.

Subsection (3} provides that the Authority shall maintain a record
of its procecdings and make public any decision made by it or any
action taken by the Panel under section 7222 of this title. Further sec-
tion 552 { public access to information) shall apply with respect to any
record maintained under this subsection of this title.

Subsection (k) provides that the General Counsel is authorized to
investigate unfair labor practice complaints; to make final decisions
concerning the issuances of notices of hearings on unfair labor practice
complaints; to prosecute unfair labor practice complaints hefore the
Authority; to direct and supervise all field employees of the General
Counsel ; to perform such other funetions ag the Authority preseribes,
which would include participation before the Authority in unfair
labor practice proeeedings; and to prescribe regulations needed to
administer the functions of the Gereral Counsel under this subchapter.
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The General Counsel is intended to be autonomous in investigating
unfair labor practice complaints. in making “final decisions” as (o
which eases to prosecute before the Authority in its capacity as deci-
sion malker, and in directing and supervising field employees of the
General Counsel. Specifically, the Authority wowu neither direct the
(eneral Counsel concerning which unfair labor practice cases to pros-
ecute nor review the General Counsel’s determinations not to prosecute,
just as the National Labor Relations Board does not exercise such cot-
trol over its General Counsel.

Subsection (1) provides that the decisions of the authority shall be
&nal and eonclusive, and not subject to judicial review except for con-
stitutional questions. Aceess to judicial review, however, for adverse

action and diserimination matters would continue under this chapter.

Section 7211, Employees’ rights

Subsection (a) incorporates the peolicy contained in section 1(a)
of Executive Order 11491 concerning the rights of employees to form,
join or assist & labor erganization and participate in its management
or representation ; or to refrain from such activity. It further provides
that employees have the right to bargain collectively through repre-
sentatives of their own choosing subject to limits contained 1n section
7215(c) of this subchapter.

Subsection (b) incorporates the policy contained in section 1(h)
of Executive Order 11491 that participation in the management or
representation of a labor organization by a supervisor, or by other
employees whose participation would create a real or apparent conflict
of interest or would be incompatible with law or the employees’ official
duties, is not authorized. The same policy is specifically extended to
management officials and confidential employees for the same reasons.

Section 7818, Recognition of labor organizations

Subsection (a) provides that an agency shall accord exclusive recog-
nition or national consultation rights to a labor organization which
meets the requirements of this chapter for such recognition or consul-
tation rights, This tracks section 7(a) of Exeeutive Order 11491,

Suhsection (h) provides that recognition, once aecorded, shall con-
tinue as Jong as the organization meets the requirements of this chapter
for recognition by preventing the disruption caused by repeated
elections.

Subsection (¢} tracks section T(d) of Kxecutive Order 11491 Hec-
tion 7212(c) (1) creates mo new employee rights bat provides that
recognition of a labor organization does not preclude an employee
from exercising grievance or appellate rights already established by
other laws or regulations or from choosing any personal representative
in such proceedings as may be authorized by the law or regulation
creating the grievance or appellate rights. However, where the griev-
ance or appeal is eovered and pursued under & negotiated grievance
procedure as provided in section 7221 of this subchapter, all employees
in the bargaining unit—union members and nonmembers alike—must
use that procedure to resolve the dispute, and may be represented only
by the exclusive representative. Where the negotiated procedure covers
adverse action and diserimination complaints, the employee has an
option te use the negotiated procedure of the statutory appeal proce-
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dure, but not both. If the employee chooses the negotiated procedure,
only the exclusive representative of the unit may act as the employee’s
representative. However, if the employee chooses the statutory appeal
procedure, the employee may also choose his/her own representative,
and the union {as exclusive representative of the unit) would have
neither a right nor an obligation o represent the employee.

Section 7813, National consultation rights

This section provides that an agency shall accord national consul-
tation rights fo a labor organization which qualifies under eriteria
established by the Anthority, deseribes the duties of an agency which
has accorded national consultation rights to a labor organization, and
provides further that questions as to the eligibility of Tabor organiza-
tions for national consultation rights shall be referred to the Authority
for decision. When a labor organization holds national consuitation
rights, the agency must give the lahor organization notice of proposed
new substantive personnel policies and proposed changes in estab-
lished personnel policies and an opportunity to comment on such
proposais. The labor organization has a right to suggest changes in
personnel policies and to have those suggestions carefully considered.
‘The labor organization also hias a right to consult, in person at reason-
able times, upon request, with appropriate officials on personnsl policy
matters and a right to submit its views in writing on personnel policy
matters at any time, National consultation rights do not include the
right to negotiate. Further, the agency is not required to consult with
a labor organization on any matter which would be outside the scope
of negotiations if the labor organization held national exclusive recog-
nition in that agency.

Section V814 Faclusive recognition

Subsection {a) provides that an agency shall accord exclusive
recognition te a labor crganization if the organization las been
selected us the representative in a secret ballot, by a majority of the
employees as an appropriate unit. The proviso in subsection (a)
permits an agency to grant exclusive recognition to a labor organiza-
tion without an election when the appropriate unit is established by
consolidating existing exclugively recognized units of that labor
organization.

The Committee revised subsection 7214{a) to malke it clear that
a labor organization which receives a majority of the valid ballots
east In & representation eclection would be accorded exclusive
recognition.

subsection (b) defines the bases for determining appropriate unity
as well as certain conditions which are not appropriate for estab-
lishing such units, Any question with respect to the appropriate unit
may be referred by the agency or the labor organization to the
Authority for a decision.

The Committee clarified the language of subsection 7214(b) to
provide that appropriate units may be established on an agency basis.

Subsection {e) provides that all elections conducted under the
supervision of the Authority shall be by secret ballot., Elections may
be held to determine whether a labor organization should be recog-
nized as the exclusive representative in a unit; replace another labor
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organization as the exclusive representative; cease to be the exclusive
representative; and be recognized as the exclusive representative of
employees in a unit composed of employees in units currently repre-
sented by that labor organization or continue to be recoghized in
existing separate units, Subsection (¢) also contalns an “election
bar” rule under which no election may be held in any unit or part
of such unit within 12 months of a valid election. This provision is
intended to foster stability and certainty as to labor refations issues
by preventing the disruption caused by repeated elections.

Section V815, Representation vights and duties; good faith bargaining ;
scope of negotiations; resolution of negotiability dispules

Subsection (a} provides that a labor organization accorded exclu-
sive recognition is the exclusive reprﬂenmtzve of employees in the
unit and is entitled to act for and negotiate agreements covering all
emplioyees in the unit and to be Ieprescnted at formal discussions
between management and employees concerning grievances, personnel
policies and practices, or other matters affecting general working
conditions of employees 1n the unit. Tt also provides that the exclu-
sive representative is responsible for representing the interests of all
unit employees without diserimination and without regard to labor
organization membership. It further provides that the agency and
the labor organization shall negotiate 1n good faith for the purpose
of arriving at an agreement.

The parties have a mutual duty to bargain not only with respect
to those changes in established personnel pohcxcq proposed by man-
agement, but also concerning negotiable proposals initiated by either
the agency or the exclusive representative in the context of negotia-
tions leading to a basie collective bargaining sgreement. Where
agency manfzgement proposes to change established personnel policies,
the exclusive representative must be given notice of the proposed
changes and an opportunity to negotiate over such proposals to the
extent they are negotiable, In addition, a union holding exclusive
recognition must be given the opportunity to be repr e&enmd at formal
disenzsions between nmn(momenf and employees concerning griev-
ances, personnel policies rmd practices, or other matters affecting gen-
eral working conditions of employees in the unit.

Subsection (b} defines the duty to “negotiate in good faith” to
include approaching negotiations with a sincere resolve to veach an
agreement, being reproqonted at negotintions by appropriate repre-
sentatives preparod to discuss andd negotiate on all negotiable mat-
ters, meeting at reasonable times and places, and if an agreement is
reached, emcu‘:mﬂ' & written document embodying the agreed terms
and fakm«r necessary steps to implement the agreement.

Subsection (e} provides that an agency and a labor organization
accorded exclusive recognition shall negotiate with respect o PEIsOn-
nel policies and pmchws and matters Aﬂocmw working conditions so
far as may be appropriate under this {hdpiﬂ and other applieable
laws and rvegulations elaborated below. The scope of negotiations
under this section is the same as under section 11(a) of Iixecutive
Order 11491, That is, under this subchapler a tabor organization is
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entitled to negotiate on the personnel policies and practices and matters
affecting working conditions of employees in the bargaining unit
which it represents, but only to the extent appropriate under taws and
regulations which are set forth in the Federai Personnel Manual; con-
sist of published agency policies and regulations issued at the agency
level or level of primary national subdivision for which a compelling
need exists (as determined under criteria established by the Author-
ity); or are set forth in a national or other controlling agresment
entered into by a higher unit of the agency.

Subsection (d) excepts certain enumerated maiters from the obliga-
tion to negotiate under section 7215, in effect rendering bargaining
on those matters optional or permissive; and recognize that there is
an obligation to negotiate over the impact of realignments of work
forces and technological change. Excepted from the obligation to
negotiate are matters with respect to the numbers of employees In an
agency; the numbers, types, and grades of positions or employees
assigned fo an organizational unit, work project or tour of duty {i.e.,
the agency's staffing patterns, ineluding job content) ; and the tech-
nology of performing ageney work.

Subsection (e) provides procedures for the resolution of negoti-
ability issues arising in connection with negotiations. The procedures
correspond exactly to those contained in section 11(c) of Executive
Order 11491,

Section 7216, Unfair labor practices

Subsection (a) provides that certain enumerated actions are unfair
tabor practices for agencies. Similar unfair Jabor practices are con-
tained in section 19({a) of Executive Order 11491. Those unfair labor
practices are:

(1) interfering with, restraining, or coercing an employee in
connection with the exercise of rights assured by this chapter
of the United States Code;

(2) encouraging or discouraging membership in any labor or-
ganization by discrimination with regard to hiring, tenure, pro-
motion, or other conditions of employment ;

(3) sponsoring, controlling or otherwise assisting any labor
organization, unless the assistance consists of furnishing cus-
tomary and roatine services and facilities—

(A) in » manner consistent with the best interests of the
agency, its employees, and the organization, and

(B) on an impartial basis {0 any organization having
equivalent status.

In addition, the subsection provides that it is an unfair labor
practice for an agency to—

(4) discipline or otherwise discriminate against an employee
because the employee has filed a complaint, affidavit, petition,
or given any information or testimony under the provisions of
the subchapter;

{5) refuse to accord appropriate recognition to a labor or-

“ganization qualified for such recognition; or

(6) to refuse to consult or negotiate in good faith with a labor

organization as required by the chapter.

l
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Subsection (b) provides that eertain actions are unfair labor prac-
tices for jabor organizations. Similar unfair labor practices are con-
tained in section 19(b) of Executive Order 11491 except that section
7216(b) (4) codifies the Federal Labor Relations Councils inter-
pretation of section 19(b} (4) that it is an unfair labor practice for a
labor organization to picket an agency in a labor-management dispute
where such picketing interferes or reasonably threatens to interfere
with an agency’s operations. Specifically, this subsection makes it an
unfair labor practice for a labor organization to—

{1) interfere with, restrain, or coerce an employee in connec-
tlon with the exercise of rights assured by this chapter of the
United States Code;

(2) cause or attempt to cause an agency to coerce an employee
in conmnection with the exercise of rights under this chapter;

(3) coerce or attempt to coerce an employee. or to discipline,
fine or take other economic sanction against & member of a labor
organization, as punishment or reprisal or for the purpose of .
hindering or impeding work performance, productivity or the
discharge of duties by the employee;

{4) (A} call, or participate in, a strike, work stoppage, slow-
down, or picketing of an agency in a labor-management dispute 1f
the picketing intereferes or reasonably threatens to interfere with
an agency’s operations or (B) condone any activity described in
{(A) above by failing to take action to prevent or stop it;

(5} discriminate against an employee with regard to the terms
or conditions of membership in the organization because of race,
color, religion, national origin, sex, age, or handicapping condi-
tion; or

(6) to refuse to consult or negotiate in good faith with an
agency as required by this chapter.

Subsection (¢} provides that it is an unfair labor praetice for a labor
organization holding exclusive recognition to deny membership to a
unit employee except under certain conditions. Those conditions are -
(1} the employee’s failure to meet reasonable occupational standards
uniformly required for admission, or (2) failure by the employee to
tender fees and dues uniformly required as a condition of acquiring
and retaining membership. Simiiar language contained in section
19(c) of the Kxecutive Order has been interpreted as an unfair labor
practice provision, The subsection does not preclude & labor organiza-
tion from enforcing discipline in accordance with procedures under
its constitution and bylaws as long as such action is consistent with the
requirements of this chapter.

It is Intended that unfair labor practice complaints will be handled
by the General Counsel of the Authority in a manner essentiaily iden-
tical to National Labor Relations Board practices in the private sec-
tor. The one deviation from private sector practices is that it i en-
visioned that there be retained the current Executive Order 11491 re-
quirement that there be first filed a pre-complaint charge which would
provide an opportunity for informal resolution of the issues by the
parties, If o matter is not resolved informally, a complaint may be
filed with the General Counsel, who will conduct such investigation
a8 1s necessary to determine whether a reasonable basis for the com-
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plaint has been established. If so, the General Counsel shall, in the
absence of settlement, 1ssue a notice of hearing, If a reasonable basis
for the complaint has not been established, absent withdrawal, the
complaint will be dismissed. At the formal hearing before an adminis-
trative law judge the General Counsel shall prosecute the unfair labor
practice for the complainant. After the close of the hearing, the ad-
ministrative law judge will issue a report and recommendation. The
Authority shall, subject to itg vegulations, consider any exceptions
filed by the parties and decide the unfair labor practice complaint.

Subsection (d) is similar to a provision contained in section 19(d)
of Executive Order 11481, Under section 19(d), issues which can be
raised under a statutory appeal procedure may not be raised as an un-
fair Inbor practice. This prohibition is preserved in section 7216(d).
However, section 7221(d} of this chapter permits a negotiated griev-
ance procedure to cover matters for which a statutory appeal proce-
dure exists, except for those matters specifically enumerated. Where 2
negotiated grievance procedure covers a non-excepted matter for which
a statutory appesl procedure exists {other than adverse action and dis-
crimination matters), the otherwise applicable statutory appeal proce-
dure may not be invoked to resolve such matters. Accordingly, the
issues involved may be raised either under the negotiated grievance
procedure or, where appropriate, in an unfair labor practice proceed-
ing. Those matters specifically enumerated in section 7921(4), which
cannot be covered in a negotiated grievance procedure must be resolved
exclusively under the applicable statutory appeal procedure. Accord-
ingly, issues which can be raised under such statutory appeal procedure
may not be raised in an unfair labor practice proceeding. Finally,
where discrimination or adverse action matters (including demotion or
removal for unacceptable performance under section 4303 of this title}
are covered by a negotiated grievance procedure, an employee has the
option of using either the negotiated procedure or statutory procedures.
The use of either option will preclude the use of the unfair labor prac-
tice procedures.

The subsection also provides that appeals or grievance decisions
shall not be construed as unfair labor practice decisions under this
chapter nor as precedent for such decisions, All complaints of unfair
labor practices prohibited under this section that cannot be resolved by
the parties shall be filed with the FLRA.

Subsection (e) provides that guestions concerning whether issues
can properly be raised under an appesls procedure as described in see-
tion 7216(d) shall be referred for resolution to the agency responsible
for final decisions relating o those issues. This provision is similar to
section 7221 (g) of this subchapter in purpose and effect. Under sec-
tion 7216(e), the auestion is whether a statutory apneal procedure
deseribed in 7221{(d) precludes an unfair labor practice proceeding
whereas under 7221(g) the question is whether such statutory appeal
procedure renders a grievance nongrievable or nonarbitrable.

Section 7217, Stondards of conduct for labor organizations

This section vrovides that labor organizations must subseribe to
certain standards of conduct and that the Assistant Secrefary shall
prescribe regulations to effectuate this section. Subsection (a) sets
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forth these standards of conduct, which are the same ag contained in
Executive Order 11491. An organization does not have to prove that
it 75 Free from corrupt influences and infiuences opposed fo basic demo-
eratic values if its governing requirements include explicit and detailed
provisions requiring it to (1} maintain democratic procedures and
practices, (2) exclude persons from office in the organization if they
are afiliated with communist or other totalarian infiuences, (3) pro-
hibit conflicts of interest by its officers and agents, and (4) maintain
fiscal integrity in the organization’s affairs.

Under subsection (b}, an organization could still be recuired to fur-
nish evidence of its freedom from corrupt influences or influences op-
posed to basic demoeratie principles if there is reasonable canse to
believe that the organization is subjeet to such influences or that the
organization has been subject to a sanction by a parent or affiliated
organization because of its unwillingness or inability to comply with
the requirements of subsection (a}.

Subsection (c) requires a labor organization which has or seeks
recognition as a representative of employees to file financial and other
reports with the Assistant Secretary. It also must provide for bond-
ing of officials and employees of the organization, and comply with
trusteeship and election standards.

Subsection (d) requires that complaints of violations of this sec-
tion be filed with the Assistant Secretary. As noted under section
7904 (b}, the power and duty to decide alleged violations of the stand-
ards of conduct are not being transferred to the Authority because the
Assistant Secretary administers similar standards in the private sec-
tor. Further, as noted under section 7204(c), the Aunthority may re-
view the Assistant Secretary standards of conduct decisions as the
Federal Labor Relations Council now does under Executive Order
11481, o

This subsection also empowers the Assistant Secretary to require &
labor organization to cease and desist from violations of this section
and requires it to take action that he considers appropriate to carry
out this section’s policies.

Section 7218, Basic provisions of agreements

This section provides that each agreement between an agency and
a labor organization is subject to certain enumerated requirements
and mandates that these requirements be expressly stated in any agree-
ment between an agency and a labor organization. Subsection 7218
(8} (1) provides that in the administration of agreements, officials
and employees are governed by existing or future laws, the regulations
of appropriate authorities, and certain published agency policies and
regutlations. Subsection (2) enumerates the rights that management
officials of an agency must retain, and in effect probibits negotiating
on proposals which would negate management’s reserved authorify as
to the rights invelved: to determine the mission, budget, organiza-
tion. and internal security practices of the agency; to direct empolyees
of the agency; to hire, promote, transfer, assign, and retain employees
in positions within the agency; to suspend, demote, dicharge, or take
other disciplinary action against employees; to relieve employees from
duties because of lack of work or for other legitimate reasons; o
maintain the efficiency of Government operations entrusted to the
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agency; to determine the methods (how), means (with what), and
personnel (by whom) by which agency operations will be conducted ;
and to take whatever actions may be necessary Lo carry out the
agency's mission in emergencies. Section 7218{a) (1) and (2) cor-
responds to section 12{a} and (b) of Executive Order 11491 except
that matters relating to an ageney’s mission, budget, organization,
and internal security practices are prohibited from bargaining under
subsection (2); and, further, it is specified in subsection {2) that
nothing in that subsection shall preclude parties from negotiating
procedures which management will observe in exercising its authority
to decide or act or from negotiating arrangements for employees
adversely affected provided that such negotiations do not result in
certain consequences and are consonant with law and regulations as
provided in section 7915(c). These principles with respect to the obli-
gation to negoliate “procedures” and “impact,” while not expressly
stated in Hxecutive Order 11491, are established in case law thereunder.

Qubsection 7218 (c) continues the requirement contained in Execu-
tive Order 11491 that nothing in the agreement shall require member-
ship in a labor organization or require employees to pay money o &
labor organization except pursuant {6 a voluntary, written authoriza-
tion for the payment of dues through payroll deduetions.

Suhsection 7218 (d) provides that the requirements of section 7213
must be expressly stated in all agreements between an agency and an
organization.

Section 7215, Approval of agreements

This section provides that a negotiafed agreement is subject. to the
approval of the head of the agency involved or other designated offi-
¢ial, and provides a time Hmit (45 days from the date the agreement
is signed by the negotiating parties) for the completion of such agency
action. The purpose of the proviston 1s to ensure that agreements con-
form to applicable laws (including this subchapter), existing pub-
lished agency policies and regulations (unless an agency has granted
an exception to them}, and regulations of other appropriate authori-
ties (such as the Office of Personnel Management). A substantially
identical provision is contained In Tixecutive Order 11491, Hxperi-
ence under that Exeeutive Order In numerous negotiability disputes
established that the provision was warranted to accomplish the pur-
pose described, and that the time limit imposed was a reasonable one
to expedite the review process without sacrificing the quality of such
review,

Section 7281, Gricvance procedures

Subsection (a) provides that an agreement must contain a procedure
for the consideration of grievances. The coverage and scope of the
procedure is left to negotiation between the parties so long as it does
not conflict, with statute and so long as it does not cover any of the
matters specifically excluded from coverage by section 7221(d). Thus,
if the parties choose to do so, they may negotiate into coverage under
their grievance procedure many of the matters that are covered by
statutory appeal procedures, such as appeal from the withholding
of within-grade salary increases and appeal from reduction-in-force

gctions. With the exception of adverse actions and discrimination
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complaints, where & grievance falls within the eoverage of the nego-
tiated grievance procedure, both union and nonunion members of the
bargaining unit must use the negotiated procedure to resoive the
grievanee, Where the negotiated procedure covers adverse actions or
diserimination complaints, under section 7221{e) and 7221(f} the
employee will have an option to use the negotiated grievance proce-
dure or the statutory appeal procedure, but not both.

Subsection (b) provides for the adjustiment of grievances between
an employee or group of employees and the agency without the inter-
vention of the exclusive representative. However, in such cases the
adjustment cannot be inconsistent with any of the terms of the argu-
ment and the exclusive representative rust have been given an oppor-
tunity to be present at the adjustment.

Sugsection {c) provides that a negotiated grievance procedure must
provide for arbitration as the final step of the procedure. Thie con-
trasts with the provisions of Executive Order 11491 under which the
determination as to whether to provide for arbitration was left to
negotiation between the parties. However, arbitration can only be
invoked by the agency or the exclusive, representative. Thus an ag-
grieved employee does not have a right to arbitration. This maintains
the right of an exclusive representative to refuse to take to arbitra-
tion any grievance which it, in good faith, believes should not be pro-

- cessed through to arbitration so long as it meets its representational
responsibilities under this subchapter. This section further requires
the parties to provide in their grievamce procedure that, except as
provided in section 7221 (g), an arbitrator will be empowered foresolve
arbitrability questions.

Subsection (d) provides that a negotiated grievance procedure may
cover any matter over which an agency has authority so long as it does
not otherwise conflict with the provisions of this subchapter, and so
long as it doesn’t include any matters inveolving examination, certifi-
cation and appeintment, suitability, classification, political activities,
retirement, Irfe and health insurance, national security or the Fair
Labor Standards Act.

Subsection {(e) provides employees with an option, in appealing
matters covered under & U.S.{\. section 4308 (demotion or removal for
unacceptable performance) or 5 U.S.C. section 7512 (removal, suspen-
sion for more than 30 days, reduction in grade, reduction in pay of an
amount exceeding one step of an employee’s grade or 3 percent of the
employee’s basic pay, furlough for 30 days or less), of using the sta-
tutory appeal procedure under 5 T.8.C. section 7701 or the negotiated
grievance procedure if such matters have been negotiated into coverage
under the grievance procedure. It also provides that matters similar to
those listed above which may arise under other personme! systems
applicable to employees covered by this subchapter, such as those pro-

- vided in title 38, United States Code, may, in the diseretion of the ag-
grieved employee, be raised under either the negotiated grievance pro-
cedure or under any appellate procedures which would otherwise be
available fo the employee if the matter weren’t covered by the grievance
procedure. )

Subsection {f) provides employees with an option on discrimina-
tion matters listed in 5 T.5.C. section 2302(b) (1} to use either a sta-
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tutory procedure or the negotiated grievance procedure to resolve the
matter. Selection by the employee of the negotiated procedure would
not prejudice an employee’s right to request the Merit Systems Pro-
tection Board to review a final decision in the matter as provided for in
5 U.5.C. section 7701.

Subsection {g) provides that guestions as to whether a grievance is
on & matter excepted from coverage under the grievance procedure by
section 7221{d) shall be referred for resolution to the agency respon-
gible for final demsmm in those matters,

Subsection (k) provides that if an employee exercises the option to
pursue a matter covered under 5 T.5.C, sections 4303 and 7512 through
the negotiafed grievance procedure an arbitrator must apply the same
standards in deciding the case as would be applied by an administrative
law judge or an mppmls officer 1f the case had been appealed ihmugh
the appellate procedures of 5 17.8.C. section 7701.

Subsection (1) provides that the parties must negotiate the alloca-
tion of the costs of arbitration. It also prohibits an arbitrator from
awarding attorney or representative fees, except in matters where an
emipioyee is the prevailing party and the arbitrator’s decision is based
on a finding of diserimination, attornevs fees may be awarded and shall
be gov erned by the standards dpph('ab}e under the Civil Rights Act of
1964,

Subsection () provides thaf challenges to an ax'b]trators award
may be sustained by the Authority on grounds that the award violates
applicable laws, appropriate regulations, or other grounds similar to
those applied by Federal Courts in private sector labor-management
relations. Challenges are not permitted to the Authorify on matters
covered by subsection (e). Decisions of the Authority are final, except
for the right of an aggriaved employee under subsection (f).

Subsection (k) provides for judicial review of an arbitrator’s award
in matters covered under 5 T7.5.0. sections 4503 and T512 in the smne
manner and under the same conditions that apply to matters dvcide
by the Merit Systems Protection Board. In applying the provisions of
5 U.B.C. section 7702 (Judicial review of decisions of the Merit Sys-
tems Protection Board) the word “arbitrator” should be read in place
of the words “Merit Systems Protection Board™ It further provides
for judicial review of an arbitrator’s award in matfers similar to those
covered under 5 {1.5.C, sections 4303 and 7512 which arise under other
personnel systems in the same manner and on the same basis as would
be available to an employee who had not used the negotiated grievance
procedure to appeal the matter,

The provision for judicial review is intended to assure conformity
hetween the decisions of arbitrators with those of the Merit Svstems
Protectionr Board. Under the terms of this subsection, an arbitrator
mmngt establish a record that will meet the judicial tests provided for in
section T702 of this title.

Section 7888, Federol Service fmpasses Panel; negatiation impasses

Subsection (a3} (1} establishes within the Authoritv the Federal
Services Impasses Panel. The Panel is composed of the Chairman and

an even number of members, appointed bv the President. No Federal
employee shall be appointed to serve as a member of the Panel. Sub-
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section (a)(2) provides for staggered appointments of Panel mem-
bers, and that.the Chairman shall serve for a five-year term. Any mem-
ber of the Panel may be removed by the President. Subsection (a) (8)
provides that the Panel may appoint an executive secretary. It also
provides for the pay rates of members of the Panel. o
Subsection (b) provides that the Federal Mediation and Conecilia-
tion Service upon request shall provide service and assistance to agen-
cles and labor unions in the resolution of negotiation impasses.
Subsection (¢ provides if voluntary arrangements fail either the
labor union or the agency may request the Panel to consider the matter.
Subsection (d) provides that the Panel shall promptly investigate
any impasse, and yecommend procedures for resolving the matter. If
the parties do not arrive at a settlement through means of one of the
procedures recommended, the Panel may hold hearings and then take
whatever action is necessary that is not inconsistent with the provi-
sions of this chapter to resolve the impasse. Notice of the Panel’s final
action shall be promptly served and shall be binding for the term of
the agreement unless the parties mutually agree otherwise.
Section 7831, Allotments to vepresentatives
"This section provides for agency payroll deduction of laber crgani-
zation dues pursuant to written employee assignment and for the right
to terminate such assignment at intervals of not more than 6 months. A
similar provision is contained in Executive Order 11491 except that the
Executive Order’s requirement that such a payroll deduction be sub-
ject to the regulations of the Civil Service Commission has been de-
leted. Subsection (b) requires that an aliotment for the deduetion of
dues terminates when the dues withholding agreement between the
agency and the exclusive representative is terminated or ceases to be
applicable to the employee. The allotment would also be terminated if
the employee has been suspended or expelled from the labor organiza-
tion which is the exclusive representative.

Section 7232.  Use of official time.

This section provides for limitations on the nse of official time by
employees for labor organization activities. The same limitations are
contalned in Executive Order 11491, The limitations contained in the
first part of this provision concern the use of official time for internal
Jdabor organization business and are directed toward restricting to
nonduty hours activities which are of primary concern and benefit
only to the labor organization. The second part of the provision
prohibits employees who represent a labor organization from being
on official time when negotiating an agreement, except to the extent
that the negotiating parties agree otherwise within certain specified
limits, Under the second part, the negotiating parties may agree to
authorize official time for a reasonable number of labor organization
negotiators, normally not te exceed the number of management rep-
resentatives, for up to 40 hours or one-half the time spent in nego-
tiations relating to the negotiation or renewal of a basic collective
bargaining agreement, as opposed to negotiations which arise out
of clrcumstances during the term of the basic agreement {midcon-
tract negotiations). But nothing in the provision prohibits an agency
and labor erganization from negotiating provisions which provide
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.

for official time for labor organization representatives to engage in
contract administration and other representational activities {in-
cluding negotiations which arise out of circumstances during the
term of the basic agreement) which are of mutual interest io both
the agency and the labor organization and which relate to the labor-
management relationship and not fo “internal” labor organization
business. Examples of such representational and contract adminis-
tration activities include the investigation and attempted informal
resolution of employee grievances, participation in formal grievance
resolulion procedures, attending or preparing for meetings of com-
mittees on which both the labor organization and management are
represented and discussing problems in agreement administration
with management officials. The types of representational activities
described, when the agency determines that such sctivities are related
to the performance of labor-management. functions contributing to
the efficient administration of the agency, are consistent with the
stated purposes of this chapter and agreement provisions pertaining
to the use of official time for such coniract administration purposes
are of wide application throughout the Federal sector.

Section 7233, Remedial actions

This section provides that remedial action may be directed by ap-
propriate authority, including an arbitarter, in order to effectuate
the purposes and policies expressed in this subchapter, so long as
such remedial action is consistent with the statute, including the
‘backpay provisions of sectien 5596 of title 5, United States Code
{Back Pay Act of 1966).

Section 7234, Subpenas _

This section provides for the issuance of stbpenas by any Au-
thority member, the General Counsel, the Panel, or any employee
designated by the Authority requiring the attendance and testimony
of witnesses and the production of evidence. It provides that no
subpena shall issue requiring disclosure of intra-management guid-
ance, advice or training within an agency or between an agency and
the Office of Personnel Management. It also provides for the admin-
istration of oaths, the examination of witnesses and the receipt of
evidence. In the case of failure to obey a subpena, a United States
district court is autherized by this section to issue an order requiring
the appearance of witnesses or the production of evidence. Failure
to comply with the court’s order could be punished as contempt of
court. This section also provides that witnesses be paid the same -
fees and mileage allowances which are paid subpenaed witnesses in
the courts of the United States.

Section 7235.  Regulations ‘

This section provides for the issuance of regulations by the Auth-
ority, the General Counsel, the Panel, and the Federal Mediation
and Conciliation Service, to carry out their respective functions.
The requirements of the Administrative Procedure Act shall be ap-
piicable to the adoption, amendment or repeal of such regulations.
This provision is consistent with the practice which obtained in the
issuance of regulations under Executive Order 11461,
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Subsection T01(b)} of the hill specifies that certain laws, agree-
ments, recognitions, policies, regulations, procedures and decisions
would not be precluded by the amendments adopted earlier in sec-
tion TOL.

Paragraph (1) sanctions the maintenance of exclusive recognitions,
certifications, or lawful bargaining agreements entered into before the
effective date of this subchapter, and the maintenance of recognition
for units of management officials or supervisors by labor organizations
which traditionally represent such personnel in private industry and
which hold recognition in an agency on the effective date of this sub-
chapter. Similar “grandfather” provisions are contained in Executive
Order 11491,

Paragraph (2) provides for the continuation of policies, regula-
tions, procedures, and decisions established or issued under Executive
Order 11491 or any related Executive order, until revised or revoied
by law, or until superseded by action of the Authority. Under this
provision, cases which arose under Executive Order 11491 shall con-
tinue to be processed after the effective date of this subchapter in the
same manner as before such effective date, except to the extent other-
wise provided by law or by appropriate decision or regulation of the
Authority. _ :

Subsection 701(c) of the bill provides that the terms of office of
mernbers of the Authority, and the General Counsel, which terms are
fixed under Reorganization Plan No. 2 of 1978, shall continue in effect
until those terms would expire under the reorganization plan, and that,
upon the expiration of those terms, appointments to office will be made
for the respective b-year terms provided in section 7203 of title 5. It
further provides that the terms of office of Impasse Panel members,
which terms are not fixed under the reorganization plan, shall con-
tinue in effect until members of the Panel are appointed for the re-
spective fixed terms provided in section 7222 of title 5.

Subsection 701(d) authorizes the appropriation of such funds as
are necessary to carry out the functions of the Authority, the General
Counsel, and the Panel, and the functions of the Assistant Secretary
-under this section.

The next subsection provides for an amendment of the analysis to
add to this chapier.

Subsections 701 (), (g), and (k) amend sections 53145316 of title
5, United States Code, to add the Chairmen, the Members, and the
General Counsel of the Federal Labor Relations Authority to post-
ti;)ns at levels 111, TV, and V (respectively) of the Fxecutive Sched-
ule.

Section 702. Remedial Authority

This section of the Act amends the Back Pay Act of 1966 to reflect
the broader interpretation of the statute that has been given the Back
Pay Act in recent years by the Comptroller General and the Civil
Service Commission through decision and regulations. It also reflects
the 1976 decision of the Supreme Court in United States v. Testan by
explicitly exempting reclassification actions from its provisions.

This provision would strike out subsections (b) and (¢} of section
5596 of title 5, United States Code, and add new subsections (b) and
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(c). The new subsection (b) provides for coverage under the Back
- Pay Act for any employee who is found by an appropriate atthority
to have suffered a withdrawal, reduction, denial, or denial of an in-
crease in, all or part of the employee’s pay, aliowances, differentials
or any other monetary or employment benefits which would not have
occurred but for an unjustified or unwarranted action taken by an
agency.

gSubsection (b) (1} provides that when any of the above-described
circumstances are found, the employee is entitled to be made whole for
any losses found to have been suffered by the employee, less any in-
terim earnings the employee may have earned and would not have
earned if the unjustified or unwarranted action had not been taken.
It specifieally provides that a make-whole remedy may include rein-
statement to the same position that the employee was in before the
unjustified or unwarranted action was taken or for restoration to a
substantially similar pesition. It alse provides for directing a promo-
tion to & higher level position when such an order would effectuate
the make-whole purposes of the Act,

Subsection (b) (2} maintains the current provisions of the Back Pay
Act regarding annual leave vestoration that were added to the Actby
Pub, L. 94-172 section 1(a) Dec. 23, 1975, 8¢ Stat. 1025, It provides
that for all purposes an employee is deemed to have performed service
for the agency during the period of the unjustified or unwarranted
action. '

Subsection(c) (1) defines an “unjustified or unwarranted action” to
include acts of commission as well as omission with respect to non-
discretionary provision of law, Executive order, regulation or collec-
tive bargaining agreement.

Subsection 5596 (c) (2} defines administrative determination, The
listed agencies and persons are not meant to be all-inciusive.

Subsection {¢) (8) lists certain agencies and persons who, for pur-
poses of applying the provisions of the Act, are deemed te be an “ap-
propriate authority.” The list is not meant to be all-inclusive.

Subsection (d) provides that the provisions of the section shall not
apply to reclassification actions, thus specifically recognizing the Su-
preme Court decision in United States v. Testan. Tt also provides that
in formulating a remedy under the Act an otherwise proper promotion
action by a selecting offieial from a group of properly ranked and

certified candidates cannot be set aside.
© Subsection (e) provides that the Office of Personnel Management
shall prescribe regulations to carry out the section. It specifically
‘provides that the regulations do not apply to the Tennessee Valley
Authority.

Trrvn VIII—Miscrrrnaneous
SECTION 801, BAVINGS PROVISIONS

Subsection {2) of section 801 provides that all Executive orders,
rules, and regulations shall continue in eflect except as the provisions
of this Act may govern. Such Executive Orders, rui)as,-and regulations,
are to continue in effect, according to their terms, until modifled, term-
inated, suspended or repealed by the President, the Qffice of Person-
nel Management, the Merit System Protection Board, the Equal Em-
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ployment Opportanity Commission, or the Federa! Labor Relations
Authority as to matters within their respective jurisdictions.

Subsection (b) provides that no provision of the Act shail affect
any administrative proceedings pending at the time the provision
takes effect. Orders are to beissued in such proceedings and appeals
taken from those proceedings as if this Act has not been enacted.

Subsection (e} provides for the continunation of any suit by or
against the heads of the Office of Personnel Management and Merit
Systems Protection Board or officers or employers of those agencies,
as in effect immediately before the effective date of the Act. Such
suits, actions, or other proceedings are to be determined as if the Act
had not been enacted,

SECTION 802. AUTHORIZATION OF APPROPRIATIONE

This section authorizes to be appropriated out of any moneys in the
Treasury not otherwise appropriated, such sums as may be necessary
to carry ent the provisions of this Act,

It is expeeted that most of the funds necessary to carry out the provi-
sions of this Act will be derived from appropriations under current
law. The moneys needed for the Office of Personne] Management, Merit
Systems Protection Board, and Office of Special Counsel are largely to
be derived from current Civil Service Commission authorizations. The
original estimates supplied by the Administration as to the allocation
of resources among the new agencies and units, however, needs to be
revised. The Committee has substantially increased the authority and
responsibilities of the Merit Systems Protection Board and the Special
Counsel. The resources allocated to these bodies should therefore be
substantially greater than original Administration estimates.

SECTION 803, POWERS OF PRESIDAENT UNAFFECTED EXCEPT
BY EXPRESS PROVISIONS

This section makes clear that except as expressly provided in this
Act, nothing in it shall be construed to limit, eurtail, abolish, or termi-
nate any function of, or authority available to, the President which
the President had immediately before the effective date of this Act.
Nor is it to be construed to limit, curtail, or terminate the President’s
authority to delegate, redelegate, or terminate any delegation of func-
tions which he had immediately before the effective date of this Act.

SECTION 804, TECHNICAL AND CONFORMING AMENDMBENTS

Subsection (a) of this section provides that any provision in either
Reorganization Plan Numbers 1 or 2 of 1978 inconsistent with any
provision of this Act is repealed.

Subsection (b) authorizes the President or his designee to submit-to
the Senate Committee on GGovernmental Affairs and the House Com-
mittee on Post Office and Civil Service a draft of any technical and
conforming amendments te title 5 of the United States Code which
have not been made by this Act and which are necessary to reflect the
amendments to the substantive provisions of law made by this Act and
Reorganization Plan Numbered 2 of 1978, Such technical and conform-
ing amendments must be submitted as soon as practicable but not later
than 30 days after the date of enactment of this Act,
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quired. This is in addition to existing staff transferred from other
agencies to this function. The estimated costs are as follows:

Hgtimated cost—Ilabor-management relations :

Fiscal year: Milligng
i O $0.8
B e ettt et et 022 8 8 e e .5
O e ot et e e e e e .6
IR e e e o e ot e e e e e e e .8
BB e e e e e 4

OTHER COSTS

"There are a nmimber of sections of this legislation which-authorize or
require the development of rules and regulations and require the sub-
mission of various new reporls, but for which no specific costs have
been attributed. It has been assumed that these new requirements will
cost an additional $1 million in the first year. Rogulation dewelopment
costs are expected to decrease over the projection period, and reporting
costs to remain constant. The actual physical moving costs resulting
{rom the reorganization have been estimated to be $1 million in fiseal
vear 1879,

Estimated costs—general: :
Fiscal year: Hillions

1979 . $2.0
1980 0.4
108L 4
2 5
1088 . 5

7. Estimate comparison: None.
8. Previous UBO estimate : None.
9. Estimate prepared by: Mary M&gmmss and Kathy Weiss.
10. Estimate approved by:
C. &, Nocrois

For James L. Blum,
Assistant Director for Budget Analysis.

IX. RECORD VOTE IN COMMITTEE
June 14, 1978

In compliance with section 133 of the Legislative Reorganization
Act of 1946, as amended, rolleall votes taken during Committee con-
sideration.of this legislation are as follows: Vote on Eagleton/Javits
Amendment on Veterans Preference : 7 yeas—9 nays.

TRAS NAYS
Eagleton Muskie
Sasser Chiles
Humphrey Nunn
Percy Glenn
Javits Stevens
Danforth Mathias
Ribicoff - (Proxy)
Jackson
Roth
Heinz
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Vote on Study on Veterans Preference: 13 yeas—1 nay:

YEAS NAYE
Muskie. Eagleton
Chiles
Nunn
Glenn
Sasser
Humphrey
Percy
Javits
Stevens
Mathias
Danforth
Heinz
Ribicoff

June 29, 1978

Vote on Javits/Ribicoff Amendment on appellate procedures in
mixed diserimination cases: 7 yeas—4 nays:
YEAS NAYS
Percy (Glenn
Javits Sasser
Danforth Mathias
Ribicoft Heinz
(Proxy)
Jackson
Nunn
Humphrey

FINAL PASSAGE: Ordered reported :* 8 yeas—2 nays:

YEAS WAYE
Eagleton Stevens
Chiles Mathias
Glenn
Sasser
Percy
_Javits
Dianforth
Ribicoff
{Proxy)
Jackson
Nunn
Humphrey

t Committee rules provide that on *“Final Passage’ proxies may be allowed solely for the
purpose of recording a member’s position on the pending guestion.
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